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William H. Taft.* 


William Howard Taft is the son of Alphonso 
and Louise Torrey Taft. His mother is still 
living; his father died in 1891. His father 
was a graduate of the class of 1833 at Yale 
College, was judge of the superior court of 
Cincinnati from 1866 to 1871, when he re- 
signed, was Attorney General and Secretary 
of War in President Grant’s Cabinet, and 
minister to Austria and to Russia under Presi- 
dent Arthur. 

The subject of this sketch was born in 
Cincinnati, Ohio, September 15, 1857, was 
prepared for college in the public and high 
schools of Cincinnati, and was graduated 
from Yale in 1878. As second in his class he 
delivered the Latin oration. He was elected 
class orator and so delivered the class oration 
of his class. He studied law at the Cincinnati 
Law School and divided the first prize on 
graduation. While studying for the Bar, and 
until January, 1881, he did the law reporting 
for the ‘Cincinnati Commercial.” In Janu- 
ary, 1881, he was appointed assistant prose 
cuting attorney of Hamilton county, Ohio. 
He resigned this office in March, 1882, to 
become internal revenue collector of the first 


*Our purpose to publish the sketches and por- 
traits of this series in the order of the circuits has 
been prevented by inability to get them ready in 
that order, 


district of Ohio. In January, 1883, he re- 
signed the collectorship to resume the practice 
of the law as a partner of H. P. Lloyd. In 
January, 1885, he was appointed assistant 
county solicitor of Hamilton county, but the 
duties of the office did not prevent him from 
continuing general practice. In March, 1887, 
he was appointed by Governor Foraker to be 
a judge of the superior court of Cincinnati, 
the same court in which his father had pre- 
| sided some twenty years before. In 1888 he 
was elected by the people for a full term of 
five years to the same bench. In 1890 he 
resigned to become Solicitor General of the 
United States in the administration of Presi- 
dent Harrison and under Attorney General 
Miller. As Solicitor General he appeared on 
behalf of the government in quite a number 
of important cases in the Supreme Court of 
the United States,—among these worthy of 
note were the Behring Sea Case, the case 
involving the validity of the McKinley bill, 
and the case involving the validity of the 
action of Speaker Reed in counting a quorum 
in the House of Representatives. On March 
17, 1892, by appointment of President Harri- 
son, he was commissioned United States 
Circuit Judge for the sixth circuit under the 
act providing for the organization of circuit 
courts of appeal, and in March, 1893, by the 
promotion of Judge Howell E. Jackson to the 
Supreme Court he succeeded as Senior Circuit 
Judge of the circuit. In June, 1893, his 
Alma Mater, Yale University, on the occasion 
of the fifteenth reunion of his class, conferred 
upon him the degree of LL. D. As Senior 
Circuit Judge he has been called upon to 
preside at nearly all of its sessions in the cir- 
cuit court of appeals for the sixth circuit. In 
June, 1895, upon the invitation of James C. 
Carter, Esq., president of the American Bar 
| Association, he delivered the annual address 








before that association at Detroit and took as 
his subject the recent criticisms of the Federal 
Judiciary. 

In June, 1896, he was elected Dean of the 
Law Department of the University of Cincin- 
nati, and when this department was united 
with the old Cincinnati Law School in June, 
1897, the Dean of the united 
which position he still holds. He 
lectures on Property to the first and second 
year classes of the school 


Judge Taft's 


he became 


schools, 


has been one of con 


tinuous and brilliant success, and as he is now 


record 


barely forty years of age, his career seems to 
be but well begun. 


Rood 


The Danger of Precedents. 


Conflicts between precedent and principle 
It is not a light thing 
to overrule or disapprove a precedent, yet it 


severely test a judge. 


is sometimes necessary to do this in order to 
prevent a mistaken decision from becoming a 
The 
righteousness of our jurisprudence is due in 


cancerous growth in the body of justice. 


no smal) degree to the courage and greatness 
of the judges who have been frank to see and 
The 
sanest and wisest men do not break from or 
despise the past. 


own mistakes and bold to correct them. 


They recognize and build 
upon such enduring foundations as have been 
already laid, but clear away the rubbish of 
outgrown errors. Judges and philosophers 
alike build upon the past, but they avoid and 
correct its mistakes 

The 
noble body of law to ‘‘ broaden slowly down 
Without that 


maxim Stare de has enabled our 


SiS 


from precedent to precedent.” 


maxim, it 


or the principle expresses, our 
magnificently reasoned jurisprudence would 
have been impossible. But it has not been 


slavishly followed. If it had been, our law 
would now have entrenched within it many 
an iniquitous rule that has been 


repudiated. 


long ago 
The danger of precedent is little 
when judges are great. But if a judge is 
small, the danger may be great, especially 
when the precedent was made by himself. 
But the chief source of the danger is in mis- 
applying a precedent by failing to distinguish 
a difference in principles when circumstances 
are similar. To this are due some plainly 
unjust decisions. 
Where apparently slight, but really vital, dis- 


tinctions between cases are unperceived a 


erroneous and obviously 


series of precedents may begin with a just 
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unjust. When to follow a precedent will lead 


to an injustice, a study of the underlying 
principles is imperative. 
fundamental that has been over- 
looked. If it doesn’t, the rule of the former 
decision demands thorough reconsideration, 
and if wrong, unequivocal rejection. 
Among the judges of the past whose fame is 
high and secure are to be found only those 


This may reveal a 
distinction 


an 


who dared to dig down to sound principle 
even if a bad precedent had to be set aside in 


so doing. 
oe 


What Is an Original Package. 


The form or size of an original package 
within the law of interstate commerce is con- 
sidered at some length by Judge Simonton 
of the circuit court of the United States in 
South Carolina, in the case of Guckenheimer 
v. Sellers, 81 Fed. Rep. 997. He cites various 
decisions holding in the main, but with some 
conflict, that boxes and barrels in which bot 
tles of liquor are shipped, and not the bottles 
themselves, are to be regarded as the original 
packages. The question whether or not a 
single bottle or a small package put up for 
retail trade can be considered an original 
package is a question that has not been much 
considered. In Re Beine, 42 Fed. Rep. 546, 
it was held that a single bottle of intoxicating 
liquor must be treated as an original package 
if it was sent separately; but in Com. o. Paul, 
170 Pa. 284, 30 L. R. A. 396, and Com. ». 
Schollenberger, 156 Pa. 201, 22 L. R. A. 155, 
the supreme court of Pennsylvania denied that 
a small package of oleomargarine put up for 
the retail trade could be protected as an origi- 
nal package against the state law. Judge 
Simonton disapproves of these, preferring the 
doctrine of Re Beine, and declares that ‘‘ the 
original package is the package delivered by 
the importer to the carrier at the initial place 
of shipment in the exact condition in which it 
was shipped. If in single bottles shipped 
singly, or if in packages of three or more se 
curely fastened together and marked, or if in 
a box, barrel, crate, or other receptacle, the 
single bottle in the one instance, the three or 
more bottles in another instance, the barrel, 
box, crate, or other receptacle, respectively 
constitute the original package. If sold or 
delivered, it must delivered as 
shipped and received.” 

The ground of excluding a package put up 
for retail from protection as an original pack- 


be sold or 


decision and end with one that is rankly | age against the police power of the state must 
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be that interstate commerce includes wholesale | are republished by the state commissioners of 
business only. The Pennsylvania court, in| statutory revision, of which the present mem- 
Com. o. Paul, says the question is whether | bers are Charles Z. Lincoln, Wm. H. Johnson, 


‘*the transparent trick of putting up oleo- 
margarine in small packages in another state, 
so that it can be sold in retail to consumers as 
an article of food, will clothe an unlawful 
retail traffic with the coat of mail belonging 
to honest, legitimate interstate commerce, and 


set the police laws of the state at defiance.” | 


But why is retail trade between states less 
legitimate than wholesale business? In Bren- 
nan v. Titusville, 153 U. 8S. 289, 37 L. ed. 719, 
a license tax imposed on an agent of a non- 


resident manufacturer for selling goods from 


house to house was held to be beyond the power 
of the state because it was a direct burden on 


interstate commerce, and the court said that | 
these goods were ‘“‘ unchallenged subjects of | 
commerce.” This and other cases fully estab- 


lish the principle that legitimate interstate com- 
merce includes retail trade. Why, then, can 
it be called a ‘‘trick” to send goods into a 


state for sale at retail? May not the dealer | 


send them in the form that will make them 
most salable? His sales are equally in defiance 
of the state law whether they are at retail or 


wholesale, and if they are interstate commerce | 


are equally protected in either form. The 


fact that his wholesale trade is broken up by | 


the state law is due to the inability of whole- 
sale purchasers to dispose of the goods, and so 
far the state law, although it cannot make 
wholesale trade in original packages unlawful, 
makes it in fact impossible; but if original 


and A. Judd Northrup. Every colonial act 
of which the original or a copy is known to 
exist has been printed in full. 

A wide variety of questions as to the politi- 
| cal, social, moral, and religious development 
| of the people, as well as their business condi- 
tions and the extent to which they had subdued 
the wilderness and the savages, is answered 
by these laws. 


That the political conditions were somewhat 
different in those days is illustrated by an act 
of February 6, 1768, appropriating one thous- 
and pounds ‘‘ for an Equestrian Statue of His 
present Majesty, our Most Gracious Sovereign 
|. .« « to perpetuate to the latest posterity 
the deep sense this Colony has of the Eminent 
and Singular Blessings derived from him 
during his most Auspicious reign.” This was 
the well-beloved George III., whose beneficent 
‘* boss system” was so misconstrued by George 
Washington and other mugwumps of the time. 

Some difference in the social conditions is 
apparent in the numerous laws about slaves. 
| An act to encourage the baptising of them 
provides ‘‘ that the Baptising of any Negro, 
Indian, or Mulatto Slave shall not be any 
Cause or reason for the setting them or any of 
\them at Liberty.” There were also acts to 
| prevent the conspiracy and insurrection of 
| slaves, and many other regulations concerning 
| them. 

Not only slaves, but servants also, had their 


packages are small enough to suit purchasers} status regulated. A servant that departed 


at retail the state law will not deter purchasers 
because they buy for consumption and not for 
resale. The “trick” of putting up original 
packages for the retail trade is a mere exercise 
of a right to put up goods in a form that will 
be salable. The effect of the Pennsylvania 
decisions is to concede the right to sell un- 
broken imported packages only when they are 
too large to be salable without being broken. 
But if the right to deal in imported packages 
does not include the right to make the pack- 


from his master without leave was required 
by law to double the time of such absence by 
future service; and it was made an offense by 
| law to ‘‘ perswade, entice, inveagle, or allure” 
| any white servant to omit or neglect the service 
of his or her master or mistress by ‘‘ Matri- 
| mony or by any other ways or meanes what- 
soever.” 
Regulations to protect health and regulate 
the practice of medicine were made in those 
| days asnow. An act of 1684 makes it unlaw- 


ages of a size that will be salable, the right is| ful for any person ‘‘employed att any time 


only a fiction. 
> 


Colonial Laws. 


about the Bodyes of men, women, or children 
for Preservation of Life or Health, as the 
Chirurgion, Midwife, or Phisitian” to ‘‘ put 
forth any act Contrary to the knowne approved 


The recent publication of New York Colo-! Rule of Art in each Mistery or occupation,” 


nial Laws, preserving the original spelling 
and punctuation, is fu!l of interest for the 
curious as well as to students of law and 
history. 


or to ‘‘ Exercise any fforce, violence, or 


| Cruelty upon or towards the Body of any, 
| neither young or old, without the advice and 
These laws are in five volumes, and | consent of such as are Skillfull in the S’d Arts 
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(if such may be had), or att least of some of 
ye wisest and Gravest then present and Con- 
sent of the Patient and Patients, if they be | 
Mentis Compotes.” Another act made it un- | 
lawful to use any house or building in Albany 
for inoculation for smallpox without a | 
license. 

The place of religion in the law of those | 
days, and the absence of the religious liberty 
of to-day, are strikingly illustrated. An act 
against drunkenness begins, ‘‘ Whereas the 
Loathsome and Odious Sinne of Drunkenness 
is growne intocomon use within this province, 
being the root and foundation of many other | 
Enormous sinnes, as bloodshed, stabbing, 
murther, swearing, fornication, Adultery, and 
such like, to the Great Dishonour of God and 
of this province, Bee it therefore Enacted.” 
So, an act against swearing begins, ‘‘ Fforas- 
much as all prophane swearing and Cursing is | 
forbidden by the Word of God.” Lotteries | 
were specially authorized by law for the 
establishment of colleges as a “ good & Laud- | 
able design.” The tender consciences of the 
people are especially illustrated in an act 


against ‘‘ Jesuit & popish priests” which pro- | 


vides that every ecclesiastical person ordained 
by any authority derived or pretended from 
the Pope or see of Rome should depart out | 
of the province before the first day of the | 
following November, and if found therein | 
after that date should be adjudged to suffer | 
perpetual imprisonment, and in case of escape 
therefrom, if retaken, should suffer ‘‘ paines | 
of Death penalties and forfeitures as in Cases 
of ffelony.” 

Modes of warfare in those days were eel 

Ap act | 
of February 27, 1746, recited that the ‘‘ Cruel 
& Barbarous Practice of Scalping our Inhabi- | 
tants has been begun & carryed on by the| 
French & Indians in their Alliance. This} 
Colony find Themselves under an absolute! 
necessity in Retaliation to pursue the same 
Methods,” and therefore it is enacted that a 
reward of £5 shall be given for the scalp of 
every male of the enemy under sixteen years, 
and of £10 for the scalp of every such enemy 
over the age of sixteen years. 

There was already a city of New York, but 
even then it was evidently not trusted to make 
its own laws. There was a colonial act ‘‘to 
prevent swine from running ai large in the 


somewhat different from the present. 


city.” And numerous other minute regula- 
tions of affairs in that town appear in the 
statutes. 

Special legislation was not uncommon in 
those days. One act requires every person 
who is obliged to work on highways within a 
certain district to “‘work one Day in making 
anew Bridge near the Widow Dekay’s Mill 
and in making or repairing the Bridge by 
Richard Dowdle’s mill.” In some cases such 
legislation seemed to have little regard for 
vested rights or for any distinction between 
legislative and judicial questions. An act of 
June 24, 1719, declares that a certain deed 
which ‘*‘ Mary Miserol, by Sinister Insinuation 
& practices, was prevailed upon and induced 
to Execute,” about six years before, shall be 
null and void, and that the property shall 
descend to heirs as if the conveyance had not 
been made. 

In those good old Colony times, ‘‘ when we 
lived under the King,” restrictions on private 
business were more common than now. An 
act of 1692 appointing ‘‘ Publick ffairs” at 


| Which people might meet for sale and ex- 


change of property, made a strict limitation 
on the time for which they could be held, and 
required the payment of a toll of nine pence 
for every horse or colt sold or exchanged in 
open place at the fair. Another act laid a 
duty on all goods sold at any ‘‘ Publick auc- 
tion, vendue, or outcry ” within the colony. 
Ferry charges between New York city and 
‘‘Nassau” island were regulated by law to a 
nicety. The schedule of articles and the 
charge thereon cover several pages, including 
such as these: ‘‘Every Horse or Beast One 
Shilling.” ‘‘ Every Dead Hogg three pence.” 
‘*Every uudrest Calf, Sheep or Deer Skin 
One penny.” ‘* Every Inch board One penny.” 
‘‘Every Hundred of Eggs, Three Eggs.” 
‘*Every Cheese One half penny.” ‘‘ Every 
Side of Sole Leather two pence.” ‘‘ Every 
Scyth or Sith One half penny.” ‘‘ Every hun- 
dred weight of Copperas, Allom or Brimstone 
Six pence.” ‘‘ Every Looking Glass of one foot 
high two pence.” ‘‘ Every Warming pan One 
penny.” And so on with infinite variety. 
But it is ‘‘ ALWAYS PROVIDED that a Sucking 
Child or Some Remants of Goods or Other 
Small matters (not hereinafter Rated) which a 
Woman Carry’s in her apron, or a Man or Boy 
under his Arms, Shall be free from Ferriage.” 
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Index to Notes 


IN 
LAWYERS’ REPORTS, ANNOTATED. 


Book 37, Parts 1 and 2. 


Mentioning only complete notes therein con- 
tained, without including mere reference notes to 
earlier annotations. 

Carriers; delivery to impostor by carrier :— 
(1.) General rule as to delivery; (IL.) im- 
position on carrier; (ILL) imposition on 
consignor lij 
County. See GARNISHMENT. 
Damages; for breach of contract to loan 
and advance money ‘ 
Finder; rights and liabilities of finder of 
property :--(I.) General civil rights and 
duties; duty of finder in caring for prop- 
erty and searching for owner; right to 
possession; place of finding; finder’s 
right of action; right to compensation; 
right to reward; joint finding; (II.) what 
property is lost; (III.) larceny; authori- 
ties denying larceny; criminal intent 
necessary; formation of felonious intent 
after finding; marks indicating owner- 
ship; guilt if the owner is known; means 
of finding owner; belief; necessity of 
search; holding for reward; effect of 
finder’s belief as to his rights: property 
not lost; other rulings; (IV.) statutes 116 
Garnishment; liability of county to gar- 
nishment :—In general; cases holding the 
county liable; equitable relief; not sub- 
ject if principal defendant could not sue 207 
Incompetent Persons; what are insane 
delusions :—(I.) Insane delusions defined: 
(11) must be insane; (III.) must be 
against evidence; (IV.) must be con- 
nected with the act in question; (V.) 
must be sufficient to excuse if true; (VI.) 
prejudice; ill will; (VII.) eccentricities 
and belief in absurdities; (VIII.) applica- 
tion of ordinary tests; (1X.) delusions on 
particular subjects: (a) religious belief; 
(b) belief in spiritualism; (c) belief in 
witchcraft; (d) belief as to marital infi- 
delity; (e) belief as to illegitimacy; (f) 
delusions as to misconduct of heirs; (g) 
belief as to persecution and intent to in- 
jure; (hk) delusions as to grandeur of 
power; (i) delusions as to property; (j) 
hallucinations and delusions of the senses 261 
Insurance; rights of vendor and vendee to 
proceeds of:—Insurance does not pass 
with property; party insuring may keep 
proceeds; vendor may retain proceeds; 
vendee may retain proceeds; effect of 
contract ; effect of fraud or other special 


ie 
wy 


circumstances; equitable division 150 
Larceny ; of property found 121 


Lost Property. See FINDER. 

Master and Servant; which of two or 
more persons is the master of another 
who is conceded to be the servant of one 
of them :—(I.) Introductory; (I1.) tests of 
the existence of the relation of master 


and servant: (a) in general; (b) value of 
tests other than the power of control: 
(l) payment of wages; (2) power of hiring 
and discharging; (3) for whom the act 
complained of was done; (c) ownership of 
instrumentalities managed by servant; 
inferences from; (d) how far general 
principles hold in the case of servants in 
the employ of the government; (III.) 
effect of plaintiff's ignorance of actual 
conditions: (a) in the case of strangers; 
(b) in the case of servants; (IV.) liability 
for acts of servants regularly acting for 
disseciated employers in different capaci- 
ties; (V.) relationship where servants are 
hired by one in the employment of an- 
other: (a) position of servants hired by an 
agent: (1) actions by third persons for in- 
juries; (2) actions by servants for per- 
sonal injuries; (3) criminal proceedings; 
(b) position of servants hired by independ- 
ent contractors: (1) actions by third per- 
sons for injuries; (2) actions by servants 
for personal injuries; (3) exercise of con- 
trol by principal employer; effect of; 
(VI.) whose servants are the crew of a 
chartered vessel: (a) general principles; 
(b) what kind of contract will operate to 
transfer the control from the owner; (c) 
effect of contract tested by considering 
who has the power of controlling the 
crew; (d) power of control in the case of 
vessels chartered by the state; (e) rule 
where the charterer is the captain of the 
ship; (VII.) Position of servants of rail- 
road companies which are using the same 
premises: (a) rights of third persons; (b) 
rights of servants: (1) generally; (2) de- 
fense of common employment; (VIIT.) 
position of servants working for con- 
necting carriers; (IX.) relation between a 
lessor or licensor and the servants of the 
lessee or licensee; (X.) position of serv- 
ants delivering or receiving goods else- 
where than at the employer's plave of 
bnsiness: (a) generally; (b) common-law 
rules changed by legislation in Pennsyl- 
vania; (XI.) position of servants working 
on the same trains; (XII.) position of 
servants delegated to perform work con- 
tracted for by their master: (a) generally ; 
(b) pasition of servants sent to work in 
charge of plant: (1) general summary of 
principles; (2) bearing of these principles 
on the doctrine of imputed negligence; 
(3) apparent inconsistencies in the deci- 
sions, discussion of; (4) illustrative cases; 
(c) special circumstances tending to show 
which employer had control of a servant 
in charge of plant: (1) selection of a par- 
ticular servant; (2) length of period of 
hiring; (3) personal interference on the 
part of the hirer; (4) exercise of a limited 
measure of control by the hirer under the 
terms of the contract; (5) hirer respon- 
sible for acts of person appointed by him- 
self to perform work with respect to the 
chattel hired; (d) position of servants sent 
to work without plant ; illustrative cases; 
(e) general employer remains liable to 
some extent as master; (XIII.) construc- 
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tive service as predicated from the neces- 

sity of discharging special obligations to 

the public: (a) in general; (b) responsi- 
bility for injuries resulting from works 
ot construction; (c) constructive service 
predicated from the duties of railroad 
companies as carriers; (d) responsibility 
of a grantee of public franchises for the 
acts of the servants of a lessee in posses- 
sion under an unauthorized contract: (D 
as regards third persons; (2) as regards 
servants; (e) responsibility where the 
lessee is in possession under an unauthor- 
ized contract: (1) as regards third persons ; 
(2) in the case of servants; (XIV.) posi- 
tion of servants operating railroads for 
receivers and trustees for mortgage bond- 
holders 

Railroads; who regarded as servants of 

Reward; for finding property 

Schools; liability of school district or school 
corporation to action for damages from 
negligence 

Shipping: whose servants are the crew of a 
chartered vessel 

Spiritualism $ as insane delusion 

Vendor and Purchaser. See INSURANCE. 

Witchcraft: belief in, as insane delusion 

The part containing any note indexed will be sent 
with CASE AND COMMENT for one year for $1. 
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mong the New Decisions. 


Abstracts. 


Books and maps containing records of the 
land titles of the county are held, in Washing- 
ton Bank ». Fidelity A. & S. Co. (Wash.) 37 
L. R. A. 115, to be subject to sale under a 
mortgage, although they were prepared by the 
mortgagor and have no value unconnected 
with the right to use them. 


Assignment. 

The preference of a claim for wages given 
by statute is held, in Falconio v, Larsen (Or.) 
37 L. R. A. 254, to constitute an incident of 
the debt or claim for wages which is assigna- 
ble and which may pass by an assignment for 
creditors. 

A cause of action for personal injuries re- 
sulting from negligence is held, in Lehmann 
». Deuster (Wis.) 87 L. R. A. 338, to be as- 
signable under statutes which provided for the 
survival of actions for damages to the person. 


Associations. 


A masons’ and builders’ association which 
required members wishing to compete for a 


job to submit their bids in advance for exam- 
ination by a committee of the association, and 
that 6 per cent at least should be added to the 
amount of the lowest bid before it could be 
submitted in competition, is held, in Mil- 
waukee Masons’ & B. Asso. 0. Niezerowski 
(Wis.) 37 L. R. A. 127, to constitute an unlaw- 
ful combination, and a note of the member for 
the benefits and advantages which he expected 
to receive is held unenforceable on grounds of 
public policy. 


ion 
27, 


Banks. 


The fact that a certificate of deposit was 
taken for money deposited in an insolvent 
bank is held insutlicient to relieve the banker 
from criminal liability, in the case of State 2. 
Shove (Wis.) 37 L. R. A. 142, and the situa- 
tion is not changed by the fact that a part of 
the deposit received when the bank was in- 
solvent was made by surrendering a certificate 
of deposit. 


Bills and Notes. 


Another case as to the effect of a provision 
for attorneys’ fees on the negotiability of a 
note is that of Sylvester Bleckley Co. 0. Ale- 
wine (S. C.) 37 L. R. A. 86. 

The presentment of a note toa receiver of 
the bank at which it was made payable is 
held, in Hutchison 0. Crutcher (Tenn.) 37 
L. R. A. 89, to be properly made at the place 
where the receiver is executing his trust, if 
that is known, although it is not the place at 
which the bank is located, where both are in 
the same city. 


Carriers. 


An express company delivering a package 
| of money to an impostor who represents that 
he is the consignee is held, in Pacific Exp. Co. 
;®. Shearer (Ill.) 87 L. R. A. 177, to be not re- 
lieved by the fact that the impostor tele- 
graphed for the money in the name of the 
consignee and himself received the reply, al- 
though the sender of the money believed the 
telegram came from the person whose name 
was signed to it. 


Constitutional Law. 


A statute limiting the hours of labor in 
underground nines, except in cases of emer- 
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gency where life or property is in imminent 
danger, to eight hours per day, is held, in 
Holden v. Hardy (Utah) 37 L. R. A. 103, to be 
constitutional as an exercise of the police 
power. 


Contracts. 


An agreement to establish a railroad depot 
at a certain place in consideration of aright of 
way is held, in Texas & P. R. Co. v. Scott (C 
C. App. 5th C.) 37 L. R. A. 94, to be satisfied 
by maintaining the depot there for thirty-six 
years, although it is then removed on account 
of the exigencies of business, 

A member of a club who shares in a “‘take- 
out” or percentage of the winnings of gam- 
bling which the club receives from the games 
played there, and in which he to some extent 
acts as manager, is held, in White o. Wilson 
(Ky.) 37 L. R. A. 197, to be such a joint 


wrongdoer with the winner that he cannot 
recover on a note for money loaned for use in 
the game. 

A contract by attorneys at law for services 
to prevent the finding of an indictment is held, 


in Weber v. Shay (Ohio) 37 L. R. A. 230, to be 
illegal and void, irrespective of their belief in 
the guilt of the accused. 


Corporations 


An assignment of a cause of action for con- 
spiracy to defraud a corporation to which 


the conspiracy in no way related is held, in| 
Farwell 2, Josephson (Wis.} 37 L. R. A. 188, | 
to be beyond the power of the corporation to | 


take. 

A contract for ‘‘capital stock of a corporation 
to be organized” is held, in Badger Paper Co. 
v. Rose (Wis.) 37 L. R. A. 162, insufficient to 
make the subscribers stockholders, and they 
do not become liable as such by the subse- 
quent organization of the company, 


Damages. 


Nominal damages only are held, in Lowe ». 
Turpie (Ind.) 87 L. R. A. 233, to be recoverable 


for breach of a contract to loan money or to 


advance money to pay off debts and liens, 
although as a result of such breach the liens 
are foreclosed and the property subject 
thereto is lost. 





COMMENT. 


Evidence. 


The admissibility of declarations of a sick 
person to his physician is held, in Williams . 
Great Northern R. Co. (Minn.) 37 L. R. A. 
199, to be limited to statements of existing 
pain or of other existing symptoms, and ex- 
clusive of descriptions of past symptoms or 
past experiences. It is also held that state- 
ments toa physician by a person respecting 


| his own virility are not admissible in evidence 


in his own favor, but are mere hearsay. 


Finders, 


To constitute larceny of money found in a 
pocketbook the intent to appropriate it is held, 


| in State o. Hayes (Iowa) 37 L. R. A. 116, not 


necessarily to exist at the time when the 
pocketbook was found, if the fact that it con- 
tains money is not then known. It is suffi- 


| cient if the intent is formed when the money 


is discovered. 


Garnishment. 


The garnishment of a county is held, in 
State, ex rel. Summerfield, v. Tyler (Wash.) 37 
L. R. A. 207, to be not allowable unless it is 
made so by statute. 


Gas, 


A statute prohibiting the burning of natural 


|gas for illuminating purposes in flambeau 


lights is held, in Townsend 2. State (Ind.) 37 
L. R. A. 294, to be constitutional as an exer- 
cise of the police power to prevent the wasting 
of property to the injury of the public, 


Horse Racing. 


Premiums or prizes given by a racing asso- 
ciation for definite sums, without regard to 
the amount of entrance fees, and payable out 
of general funds, are held, in People, ez rel. 
Lawrence, ®. Fallon (N. Y.) 37 L. R. A. 227, 
not to be within a constitutional prohibition 
against gambling. 


Incompetent Persons. 


An insane delusion is held, in Re Kimberly 


|(Conn.) 37 L. R. A. 261, to be a false belief for 


which there is no reasonable foundation, and 


| which would be incredible under the given 
! circumstances to the same person if of sound 
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mind, and concerning which his mind is not | independent contractor so as to be relieved 
open to permanent correction through evi-| from liability if the contractor is negligent. 
dence or arguments. See also infra, NEGLIGENCE. 








Insurance, Municipal Corporations. 


An agreement by an insurance’ broker that} The power of a city to compel a railroad 
double lines of insurance shal] not be taken in| company to light each street crossed by its 
the same company by his principal is held, in | road with an are lamp of two-thousand candle 
John R. Davis Lumber Co. v. Hartford F. | power during the night is denied in Cleveland, 
Ins. Co. (Wis.) 37 L. R. A. 131, to be binding C. C. & St. L. R. Co. v. Connersville (Ind.) 37 
on the principal,—especially where he wine! L. R. A. 175, where the only night train on 
the benefit of the policy after knowledge of that road passes through the town at 8 o'clock. 
the facts. The obstruction of an executive officer in 

Insurance on a building in the name of the | the exercise of his lawful right to examine the 
owner, but the premiums for which are paid | books of a city officer for a proper purpose is 
by a lessee of a portion thereof, with an option | held, in Tryon v. Pingree (Mich.) 37 L. R. A. 
to purchase the whole and have all payments | 222, to be an indictable offense; but it is held 
of rent applied as part of the purchase money, | to be no part of the official duty of the mayor 
is held, in Williams ». Lilley (Conn.) 37 L.R.A. | to aid private individuals in obtaining their 
150, to belong to the latter, where he accepts | rights to examine the books of other officers, 
the option and by the contract is required to} although it is within his province to investi- 
keep the building in condition for leasing, | gate the books himself, and give such infor- 
while there was a provision that if he did not | mation to the public as he thinks best. 
realize enough rents to reimburse him for his 
rent and expenses the difference shall be re- 
turned to him. 








Negligence. 

For the death of a boy caused by the release 
Intoxicating Liquors. of a pole used at a balloon ascension, when no 
ae precautions were taken to prevent injury by 
The disqualification of one of the three | it, it is held, in Richmond & M. R. Co. ». 
members of a town board to sit on a hearing | Moore (Va.) 37 L. R. A. 258, that a street car 
for the revocation of a license is held, in| company which owns and manages the park 
State, ex rel. Getchel, v. Bradish (Wis.) 37|i8 liable, although the balloon ascension is 

L. R. A. 289, to make a decision of the board | given by an independent contractor, 
revoking the license invalid, and the chair- 








man is held disqualified when he had pro- Officers 
cured a person to make an unlawful purchase 
in order to get evidence to revoke the license. The offices of governor and of mayor of a 


A license to sell intoxicating liquor is held, | city are held, in Attorney General, ex red. More- 
in Voight vo. Excise Comrs. (N. J.) 87 L. R. A. | land, ». Common Council (Mich.) 37 L. R. A. 
292, to be a mere temporary permit which | 211, to be incompatible, where the governor 
does not constitute property in any sense, and | has power to remove the mayor, although the 
its revocation can be made, without anything | necessity for the removal may be remote. 
in the nature of a judicial proceeding, on 
proof by affidavit that the licensee has vio- 
lated the law. 








Parliamentary Law. 


The silence of one half the members of a 
Master and Servant. city council when a vote to confirm an officer 
is taken, is held, in State, ex rel. Young, 2. 





A landlord’s duty to use reasonable care to} Yates (Mont.) 37 L. R. A. 205, to be equivalent 
protect the property of his tenant from injury | to an assent which renders the mayor's casting 
by the elements while repairing a roof or| vote unnecessary, or at least as a vote in oppo- 
putting on a new one at his request is held, in| sition, which entitles him to give a casting 
Wertheimer v. Saunders (Wis.) 37 L. R. A. | vote in support of the vote of the other mem- 
146, to be one which he cannot delegate to an | bers in favor of the confirmation. 
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| fore owners of land on the shore of a lake 
| which has been raised by a dam so that their 

On the dissolution of a partnership by the property has been benefited by covering 
death of a member, real estate is held, in | swampy shores, are held to have an easement 
Steinberg v. Larkin (Kan.) 37 L. R. A. 195, to| on their part after the owner of the dam has 
be regarded as personal property for the pur- | acquired a prescriptive right to maintain it, so 
pose of closing up the business, and on a, that, so long as he does not surrender or aban- 
settlement it may pass to the surviving partner | don his easement to maintain the lake above 


Partnership. 


without any formal conveyance. 





Receivers, 

Power to appoint a receiver before trial and | 
judgment in a proceeding by the state to com- 
pel persons to desist from acting as a corpora- 
tion without authority is denied, in State, 
ex rel. Amsterdamsch Trustees Kantoor, ¢. | 
Superior Court (Wash.) 37 L. R. A. 111. 





Schools. 


A rule of the board of health excluding 
from public schools unvaccinated children 
who have the right to attend the schools is 
held, in State, ez rel. Adams, vo. Burdge (Wis.) 
37 L. R. A. 157, to be void unless authorized 
by statute. 

The liability of a school corporation organ- 
ized solely for the public benefit, to an action | 
for injuries caused by the negligence of its 
officers or agents, is denied in Freel v. Craw- 
fordsville (Ind.) 37 L. R. A. 301, unless such | 
action is expressly authorized by statute, or 
authority to raise money to pay such Claims is 
given. 





Statutes, 





A statute in violation of the Constitution 
because it fixes a capitation tax at less than | 
the amount of taxes laid on property of the | 
value of $300 is held, in Russell o. Ayer 
(N. C.) 87 L. R. A. 246, to be void and not 
capable of enforcement by changing its pro- 
visions to conform to the Constitution, as that | 
cannot operate by its own force to correct the 
unconstitutional statute. 





Waters. 


The artificial state or condition of flowing | 
water, founded upon prescription, is held, in | 





its natural level, they may insist on his main- 
taining the dam at its full height, 





Wills. 


A secret trust raised by law by testator’s 
reliance on the promise of legatees to dis- 





| tribute the property among certain literary 
'and 


benevolent institutions to which the 
statute prevented him from making the gift 
directly is held, in Trustees of Amherst 
College o. Ritch (N. Y.) 87 L. R. A. 305, to be 
within the prohibition of the statute, and un- 
enforceable until the persons protected by the 
statute have released their claims. In that 
event the secret trust is enforceable against 
the trustees. 


Judicial Qhanges. 


Respecting the election of Hon. Alton B. 
Parker to be chief judge of the court of ap- 
peals of New York, the ‘‘ Albany Law Jour- 
nal” admirably states the universal feeling. 
It says: ‘‘ The successful candidate, besides 
possessing ability, honesty, courtesy, fairness, 


| and courage, is known to be of that rare judi- 


cial temperament which, free from fads, prej- 
udice, mental bias, and favoritism, holds the 
scales of justice with an even, steady hand.” 
It also says: ‘* With two such candidates, no 
mistake was possible. Congratulations are in 
order—the United States court is to be con- 
gratulated upon the fact that it is not to be de- 
prived of the eminently satisfactory services of 
Judge Wallace; the court of appeals is to be 
felicitated upon the choice of such an ideal 
jurist as Judge Parker; and the people of the 
state upon the fact that the inexorable provi- 
sion of the Constitution which compelled the 
retirement of Chief Judge Andrews will in no 
wise result in the impairment of the ability of 
the court or the lessening of the universal re- 
spect in which it is held by lawyers and liti- 
gants alike.” To this is added the reflection 


Smith c. Youmans (Wis.) 37 L. R. A. 285, to} that ‘the elective system of choosing judges 
be a substitute for the natural condition, such | can never be a failure while it gives to the 
that parties may have a right to insist on the| bench such an ideally fitted member of the 
maintenance of the new condition. There- | court of appeals as Alton B. Parker.” 
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The retirement of Stephen J. Field of the | 
Supreme Court of the United States after the | 
longest term of service in the history of that | 
court, exceeding even that of Chief Justice 
Marshall, and covering the most momentous | 
period of our national history since the time of | 
the Revolution, is an event of national inter- | 
est. The questions of far-reaching importance 
that have been decided by that court during | 
his term of service have been many. His part | 
in rendering these decisions has been large. | 
His record has been distinguished by ability | 
and high character worthy of such a court and | 
such a period. The ‘‘ New York Law Jour- | 
nal” well says: ‘* As far as the consciousness | 
of having greatly performed a great life work | 
and of being unquestionably ranked among the 
greatest names of one’s chosen department can 
alleviate the shock of laying work down, Mr. 
Justice Field will have unsurpassed consola- 
tion in his retirement.” And ina published | 
letter to him Hon. John F. Dillon says: ‘* So | 
long as our Constitution shall endure, so long 
as individua! liberty and government by law | 
shall be prized, so long as jurisprudence shall | 


be regarded as the highest interest of men and 
nations, your name and services will be grate- 
fully remembered.” 





_——" 


New Periodicals. 





| 
‘The Legal Counselor” is a new publica- | 


tion for lawyers and law students issued at | 
269 Dearborn St., Chicago, Ill. The numbers | 
already issued have much interesting matter. | 
It asks for a representative in every law school | 
and city in the United States. 


- 


New Books. 


‘‘A Brief or Treatise on Chattel Mortgages 
and the Use of Personal Property as Security | 
in Michigan.” By Wm. A. Bahlke. The} 
Richmond & Backus Co., Detroit, Mich. 1} 


Vol. $1. 

‘*American Law of Mining.” By Curtis H. | 
Lindley. Bancroft-Whitney Co., San Fran- | 
cisco. 2 Vols. $15. 


‘* Joyce on Insurances.” Bancroft-Whit- 
ney Co., San Francisco, Cal. 4 Vols. $24. 
** Revised Statutes of Indiana of 1897.” 


By 
W. W. Thornton. 


Callaghan & Co., Chicago, 


Il. 1Vol. $5. 

‘*Washington Codes and Statutes.” By | 
Judge Richard H. Ballinger. Bancroft- 
Whitney Co., Seattle, Wash. 2 Vols. $15. | 


**Manual for Notaries, Conveyancers, Com- | 
missioners, Justices, Mayors, etc.” By Flo-| 





| Journal, 335. 


rian Giauque. 2d ed. Robert Clarke Co., 
Cincinnati, Ohio. Cloth, $2. Sheep, $2.50. 

“* Aulls’ Quizzer on the New York Code of 
Civil Procedure.” Questions and Answers, 
H. B. Parsons, Albany, N. Y. $1. 

**Index Digest to Patent Decisions of the 
Supreme Court of the United States.” By 
Woodbury Lowery. John Byrne & Co., 
Washington, D.C. 1 Vol. $5. 

“Forty Years of Oratory.” By Daniel W. 


Voorhees. Forensic arguments and speeches, 
lectures, and public addresses. The Bowen- 


Merrill Co., Indianapolis, Ind. 2 Vols. Cloth, 
$6. Sheep, $7.50. 


+> 


Recent Articles in Caw Journals 
and Reviews. 


‘*Mining and Real Estate Brokers.”—1 


| Legal Adviser, 87. 


‘*Revivor of Paid Real and Chattel Mort- 
gages.” —45 Central Law Journal, 332. 

‘‘ Building Associations.”—45 Central Law 

** Misconduct of Counsel at Trial.” —45 Cen- 
tral Law Journal, 292. 

‘‘Jurors Having Opinions.—Competency.” 
—45 Central Law Journal, 288. 

‘*Discovery under the Judicature Acts, 
1873, 1875.” Part I.—11 Harvard Law Re- 
view, 137. 

‘* The Carrier’s Liability: Its History.”—11 
Harvard Law Review, 158. 

‘* Expert Testimony,—Prevalent Complaints 
and Proposed Remedies.”—11 Harvard Law 
Review, 169. 

‘*The Wage of Law Teachers.”—5 Amer- 
ican Lawyer, 478. 

‘*The Judge as a Factor in Trials of Fact.” 
5 American Lawyer, 480. 

‘*Mob Law.”—5 American Lawyer, 482. 

“The Abolition of the Grand Jury,”’—5 
American Lawyer, 487. 

‘*Who is The Shyster?’””—5 American Law- 
yer, 490. 

** The Law of Building Contracts.”—5 Amer- 
ican Lawyer, 491. 

‘* Deceit and Estoppel.”—17 Canadian Law 
Times, 229. 

‘Jurisdiction of the United States over 
Places Held for Public Purposes.”—56 Albany 
Law Journal, 245. 


** Direct Legislation and the Law.”—6 Michi- 
gan Law Journal, 229. 


The ‘flumorous Side. 





Moonsutneé Courts Dipn’t Count.—A 


witness in a North Carolina state court was 
asked on cross-examination if he did not tes- 
tify in a former trial directly contrary to what 
He replied, with evi- 


he had just sworn to. 
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dent unconcern, ‘‘I did, sir.” Lawyer. ‘‘You 
did. Well, which was the truth and which 
was the lie?” Witness. ‘‘ What I told the 
first time was a lie, and what I say now is the 
truth.” Lawyer. ‘And are n’t you ashamed 
to confess that you perjured yourself in a 
court of justice?” Witness. ‘‘ Why, no, sir, 
that first time was only the Federal court.” 


His CHarnacTer ALL Ricut Yer.—The fol- 
lowing cross-examination of a witness in a 
court in western North Carolina is sent us as 
an actual occurrence: 

Dist. Atty. ‘‘ Now, Mr. Blinkins, you 
swear before this court and jury that you 
know the defendant’s reputation in the com- 
munity in which he lives and that he is gen- 
erally reputed an upright, peaceable, law- 
abiding citizen? ” 

Witness. ‘‘ Yes, sir.” 

Dist. Atty. ‘‘Now, Mr. Blinkins, don’t 
you know that Lafe Huggins has never done 
anything but loaf around and drink moon- 
shine whiskey and fight? ” 

Witness. ‘‘ Yes, sir.” 

Dist. Atty. ‘‘And don’t you know that he 
abuses and beats his wife terribly?” 

Witness. ‘‘ Yes, sir.” 

Dist. Atty. ‘‘And don’t you know that he 
broke up the Pigeon river camp meeting last 
winter and whipped the circuit rider?” 

Witness. ‘* Yes, sir.” 

Dist. Atty. ‘‘And don’t you know that he 
kicked his old father down the steps and out 
of the yard and nearly killed him?” 

Witness. ‘* Yes, sir.” 

Dist. Atty. ‘* And don’t you know that he 
was convicted in this very court three years 
ago of maliciously shooting Deacon Smith’s 
hogs?” 

Witness. 

Dist. Atty. 
was once accused of stealing a horse, and that 
the owner of the horse and the principal wit- 
ness for the prosecution were killed just be- 
fore the trial was to be had?” 

Witness. ‘* Yes, sir. 

Dist. Atty. ‘‘And don’t you know that his 
neighbors all know these things?” 

Witness. 

Dist. Atty. ‘‘Then how can you sit there 
and swear that this defendant’s reputation is 
good in the community in which he lives?” 

Witness. 


“You, ax.” 


” 


“Tea ae” 


‘*‘Why, mister, a man has to doa 
heap wuss things than that to lose his char- 
acter in our neighborhood.” 


Tue MARE AND THE FIREMAN. —An amus- 


‘* And don’t you know that he; 





ing opinion by Judge Wilkes in a late Ten- 
nessee case, which is too long to quote here, 
describes the adventures of a mare on a Tail- 
road track. As she reached a trestle with a 
freight train engaged in interstate commerce 
behind her the train stopped to await ‘‘ the 
pleasure and future movements of the mare.” 
The fireman ‘‘approached the animal in a 
quiet, peaceable, undemonstrative manner 
and with the best intentions” and without any- 
thing unusual in his appearance except that 
he may have had on his black clothes and his 
face may have been covered with smoke. But 
the mare ran over the trestle, ‘‘ stepping some- 
times on the ties and sometimes on the vacant 
spaces between them,” and in so doing was 
injured, although she succeeded in making 
the passage. A prior decision of the same 
court as toa mule which jumped from a trestle 
in front of a train was cited, and is said to 
have ‘‘given the court much concern,” al- 
though there was an earnest attempt to dis- 
tinguish the two cases. The fact that in one 
it was a mule and in 
that was on the track did not seem ‘‘to pre- 
sent a satisfactory ground of distinction, inas- 
much as the mare and mule are bound quite 
closely by ties of consanguinity.” 


case the other a mare 


But in re- 
spect to the claim that ‘‘it is negligence pure 
and simple to approach a mule or a frightened 
horse without soft words and kindly out- 
stretched hands” the court 
made 


* The dis- 
between a mule anda 
horse is well taken, —that is, that it is danger- 
ous to approach a frightened horse, but dan- 
gerous to approach a mule whether he is 
frightened or not. This court judicially knows 
that to be a fact, and it is agreed that the fire- 
man ought to have known as much as this 
court,—about horses and 


says: 


tinction here 


mules. Upon the 
whole case the court is of opinion that though 
the mare has recovered the plaintiff ought not 
to recover.” Some general comments are 
made to the effect that ‘‘ perversity and a dis- 
position to have their own way seems to be a 
peculiarity of East Tennessee animals.” The 
court refers to the suicide of a Texas pony in 
that state and to two 
hounds in a fox chase who disputed the right 
of way with an approaching train on this same 
road (both of which tragedies have been de- 
scribed in these columns), but adds that it is 
not shown that this fireman knew of this per- 
verse disposition of animals in East Tennessee, 
and as he was on a through train the presump- 
tion is that he did not know of these local 
peculiarities. 


to the catastrophe 













A line of complete text-books, 
each on one single law point 


“A text-book on a single law point” describes 
any note in the Lawyers’ Reports Annotated. 
It is literal and exact. And it is the only 
annotation or collection of case law of which 
it is true. 

No text-book on a broad subject gives every 
case on the subject. Moreover, it groups special 
cases under general statements. A note in 
“TR A” is immeasurably more useful to 
you, because it individualizes each case, and 
gives every case. 

The subjects are narrow subdivisions of a 
general one, but find the note in point, and it 
completely envelopes and comprehends your 
case—there’s nothing left to look for. Here’s 
a late sample subject: ‘‘ What intoxication will 
excuse crime” 36 LRA 465. Every case which 
bears on this subject is here, and you can’t 
find them all together any where else, either. 

We will gladly send you a sample number 
to test, if requested. 


THE LAWYERS’ CO-OPERATIVE PUBLISHING COMPANY 


ROCHESTER NEW YORE 


To Club the Critics 


Is one way to answer criticism, but a way which carries its own 
implication. 

A letter to an agent containing some criticism of the Century 
Digest was obtained (no matter how) by the West Publishing 
Company, which dubs it “A Co-op. Circular” and makes it the 
basis of a bitter attack on us, charging us with “gross ignorance” 
or else “intent to deceive.” By way of dissent from this amiable 
conclusion we will say, that to anyone interested we will cheerfully 
endeavor to show substantial grounds for the criticism of that 
big aggregation. Some good things may be said about it; we 
have heretofore published no attack upon it, and have no wish to, 
except as we are compelled to do so by the surprising and abusive 
tactics of its publishers. 

The most essential part of the letter was in respect to 
omission of cases from that subdivision relating to Adverse Posses- 
sion by a Danee Under Parol Gift (Cent. Digest col. 2308-10, 
Sec. 361 ). The gist of our criticism was that these cases (between 
20 and 30) respecting Adverse Possession Under Parol Gift did 
not appear “in the Century ;” that is, under this topic. The sub- 


stance of their remarks so far as relevant is that they are somewhere 


else in the digest. On the following pages we will give the syllabi 


(many of them taken from their own publications) and those inter- 
ested can judge for themselves. More of the same kind can be 
shown if necessary. 

Our friends do not seem to fully profit by our example, either 
in the classification of their digest or in the keeping of their temper. 
In the light of the facts, the animus as well as the folly of their 
attack is sufficiently apparent. 


Tue Lawyers’ Co-opERATIVE Pus. Co. 





THE CENTURY DIGEST. 


Adverse Possession by Donee Under Paro! Gift, 
(Adverse Possession I (I) 2. (e) § 361, p. (col.) 2308-10.) 


The 24 cases given here are as follows: 


Vandiveer v. Stickney, 75 Ala. 225. 
Thomson v. Thomson, 93 Ky. 435. 
Sumner v. Stevens, 47 Mass. (6 Metc.) 337. 
Graham v. Craig, 81 Pa. St. 465. 
Campbell v. Braden, 96 Pa. St. 388. 
Sumner v. Murphy, 2 Hill (S. C.) 488. 
Comins v. Comins, 21 Conn. 413. 

Collins v. Johnson, 57 Ala. 304. 

Potts v. Coleman, 67 Ala. 221. 


South School Dist. v. Blakesiee, 18 Conn, 227. 


Clark v. Gilbert, 39 Conn. 94. 
Studstill v. Wilcox, 94 Ga. 690. 
Woolfolk v. Overton, 3 Litt. (Ky). 21. 


Moore v. Webb, 2 B. Mon. (Ky.) 282. 

Com. v. Gibson, 85 Pa. 666. 

Spradlin v. Spradlin, 18 Ky. L. Rep. 723, 18 
8. W. 14. 

Duff v. Leary, 146 Mass. 533. 

Davis v. Bowmar, 55 Miss. 671. 

Davis v. Davis, 68 Miss. 478. 

Moreland v. Moreland, 121 Pa. St. 573. 

Jordan v. Maney, 10 Lea (Tenn.) 135. 

Thompson v. Thompson, 12 Tex. 327. 

Pope v. Henry, 24 Vt. 560. 

Clark v. McClure, 10 Grat. (Va.) 305. 


Thompson v. Thompson, Adverse Possession, ‘‘ Of Slaves,” belongs under Sec. 362 bearing 


that title. 


The placing of Woolfolk v. Overton, and Studstill v. Wilcox here we think wrong. 


In our letter the opinion is expressed that the Century is “in 
effect only a re-arranged reprint of the old U.S. Digest with very 


little original work on — 


The West Company say “that this statement is absolutely false; 
that all the U.S. matter has been revised; over 704 of the paragraphs 
have been re-written, and 40% of new points added from the cases 


covered by the U.S. Digest.” 


If that is true, this is a very unfortunate sample. 


It cites 24 cases. 


Of these the first six are grouped in a short general statement; the 
seventh simply adds, “Contra, see,” and of the 17 specific propositions, 
15 are exact transcripts from the old U.S. and American (“U. §, 
Digest 3rd series”) volumes, while two are re-written or taken from 
some other source. 


















The cases following are 
and were named among those we 


An uninterrupted, continuous possession 
of land by donee under parol gift ac- 
companied with a claim of right is an adverse 
holding, and will be protected by the statute 
of limitations. The title acquired by adverse 
possession is as effectual and indefeasible as if 
it had been created by valid conveyance, Lee 
. Thompson, 99 Ala. 95. 





Several parties signed an agreement to form 
a joint stock company to build a hall and 
lodge, and, a parol gift of the land having 
been made to them for the purpose, they took 
possession thereof, and began building, and 
afterwards transferred the possession to a cor- 
poration formed in pursuance of this agree- 
ment. In ejectment by the corporation, a 
continued adverse possession in the 
signers of the agreement and the corporation, 
for more than five years before the ouster 
being shown, held, that the corporation should 
recover. Bakersfield Town Hall Association 
v. Chester, 55 Cal. 98. 


A parol gift of land although invalid as 
against a mortgagee, is nevertheless a suffi- 
cient basis for the acquisition of rights by ad- 
verse possession. Baldwin v. Temple, 101 
Cal. 396. 






Where a daughter enters upon lands under 
parol gift from her father and remains in 
exclusive, uninterrupted possession of the 
same for 25 years, pays taxes and exercises all 
the rights of ownership, her possession is 
adverse and her title is good against the 
heirs of the donor and their assignee. Stew- 
art 0. Duffy, 116 Il. 47. 


Where one enters upon a farm under parol 
gift, pays taxes, and makes improvements 
and exercises other rights of ownership for the 
statutory period, he acquires a good title by 
adverse possession. Wheeler ». Laird, 
147 Mass. 421. 


It is sufficient if at any time there was such 
possession of land under a parol gift, for 
its effect would be to transfer the title of the 
donor to the possessor, who would thus be- 
come owner; and a vacancy in the possession 
thereafter intervening would not affect the 
perfect title already vested. Geohegan o. Mar- 
shall, 66 Miss. 676. 


Where one made a verbal gift of a defi- 
nite tract of land to his sister, had it surveyed 
for her, and put her in possession under such 
survey, and the description in his own deed, 
her [adverse] possession is under color of 
title. Rannells 2. Rannells, 52 Mo. 108. 


Defendants having been in adverse pos- 
session for the full statutory period, under 
x parol gift, will not be defeated by proof 





from the topic—the reader can judge. 





not given nor referred to here 
thought were improperly omitted 


that the donor has, within the statutory period, 
without defendants’ consent, executed a mort- 
gage and trust deed thereon, paid taxes, de- 
manded rents of defendant, as these acts, not 
being by defendants, do not show that they 
have elected to abandon their claim of title 
under the gift. International Bank ». Fife, 95 
Mo. 118, 8 8S. W. 241. 





Continued adverse posession under 
parol gift for the statutory period will not 
only constitute a perfect defense as against 
the donor and those claiming under him, but 


it will confer title on the donee. 


Allen o. 
Mansfield, 108 Mo. 343. 


A. entered into possession of land under 
lease in fee, in 1775, and in 1778, gave the 
land to B. by parol, who continued in pos- 
session, claiming under the lease, until 1798, 
excepting the period of the war and a year or 
two after; and B. conveyed the premises to C. 
and C. to D. who conveyed the same to the 
defendant; it was held that this was sufficient 
adverse possession to bar an action of 
ejectment by the person having title to the 
land, commenced in 1807. Jackson, Colden, 
v. Moore, 13 Johns. 513. 


A parol gift of land by a father to his son 
is sufficient claim of title on which to base 
hostile adverse possession, where proven 
by competent testimony. Ewing o. Ewing, 96 
Pa. St. 387. 


Evidence of a parol gift of land from 
father to son, insufficient to establish a title 
by gift, is admissible to show the character of 
the entry upon the land made by the son, that 
such entry was not as a tenant at will, but 
under a claim of right and adverse to all 
others; and when accompanied by evidence 
of continued possession for more than 21 years 
it will establish a good title under the statute 
of limitation. Oraig v. Craig, 10 Cent. Rep. 
875, 11 A. 60. 


A claim of parol gift of land from a 
father to ason will, as against a subsequent 
mortgagee of the donor, be evidence of ad 
verse possession, which, continued for 21 
years, will be a good defense to ejectment 
brought by the mortgagee; and it is imma- 
terial that during a portion of the time the 
land was assessed for taxation in the name of 
the father. 10 Cent. Rep. 51; 11 Atl. 98. 
Kennedy v. Wible. 


Where a party takes possession of land un- 
der a mere parol gift, and thenceforward 
claims it adversely, he acquires title thereto 
after the expiration of ten years. Harvey 9. 
Harvey, 26 5. C. 608. 








A. having contracted to purchase land of B. 
paid a part of the purchase money, but never 
received a deed. A. gave the land to his 
son, who went into possession. Held, that 


the son’s possession was adverse 
to A.and B. Hunter o. Parsons, 2 Bailey, 59. 


If a parent place a son in possession of land 
under a verbal gift, and the possession 
is held by the son adversely to the father 
and all other persons, the death of the father 
will not arrest the running of the statute. By 
the descent cast the heirs are placed exactly 
in the shoes of their ancestors; and, the stat- 
ute having commenced running against him in 
his lifetime, it continues to run without inter- 
mission against his heirs. Its operation can 
in such case be arrested only by a suit at law 
or in equity, effectually prosecuted. Haynes 
o. Jones, 89 Tenn. (2. Head.) 372, 


An uninterrupted actual and exclusive pos- 
session by a Railroad Company of land for 


right of way, under verbal donation for 
the necessary length of time will give it title 
to a strip 100 feet wide, being the amount of 
land allowed by statute on condemnation. 


both Hargis » The Kansas City C. & 8, Ry. Co. 


100 Mo. 210. 


The possession and occupation by the de- 
fendant under the verbal gift of its right of 
way, was such adverse possession and 
use thereof as would put in operation the 
statute of limitations. Shepard 0, The Gal- 
veston, H. & H. Ry. Co. 2 Tex. Civ. App. 585. 


Where a son entered into ion of land 
under a parol gift from his father, and im- 
proved and occupied it during the life of his 
father, such possession was adverse 
and if continued for the statutory period would 
perfect the title of the son against the father 
and his heirs. Trotter 0. Neal, 50 Ark. 340. 


If the foregoing are not cases as to Adverse Possession by Donee 
under Parol Gift we deserve rebuke. 
If they are, the conclusion is obvious. 


Are more samples necessary ? 


The West Company Advertises the Century Digest 


Before issue of the first volume: 
‘‘All the authorities in ai/ the reports may be found on any question of law”—‘‘The 


final digest.” 


After issue of the first volume; from publishers’ preface to an 


“Index” to it: 
‘The publishers have devised a plan 


if any omission of cases pertinent to any 


seetion comes to light, it will be remedied by digesting the case in the next volume of the 


American Annual Digest 


In this way any deficiency discovered can be effectually 


remedied without the need of a new edition. This plan is the crowning feature of the 


American Digest system.” 


The foregoing samples will show how necessary the “ crowning 


feature” may be. 


The West Company’s “plan” and their choler even at criticism 
found in a private letter, show their own recognition of that 


necessity. 
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First 
Report of 


Current Cases 


in the U. S. Supreme Court is always to 
be found in our “Advance Sheets.” The 
cases are reported from official sources 
as soon as opinion is handed down— 
generally within ten days of decision, with 
references (for citation of cases reported 
to date) to official series. 

These are then held in type, for pos- 
sible corrections, and finally reported, 
with addition of briefs and annotation 
in our “ Law. ed.” of these reports. 

The intimate relation of these “Ad- 
vance Sheets” with this, the only com- 
plete, correct, and annotated edition of 
these reports makes them particularly 
valuable to any lawyer who is particular 
with regard to the reports he buys. 

Price, Oct. term, 1897—$2.00. 
One half credited on price of Book 41. 
The Lawyers’ Co-Operative Publishing Co. 


ROCHESTER, N. Y, 


Dockets 





Pocket Size — SpectricaTions: Size, 4 in. by 
7 in., bound in best law sheep 
For 75 cases; conveniently ar 
ranged, with blanks for names 
of parties, court, attorneys, 
50c. cause of action, and witnesses 
ruled for fees, with opposite page 
for authorities, and an index. 


Price, 


Office Size —SrectricaTions: Size 5} in. by 
8} in. bound in morocco, with 
attorney’s name stamped in 
gilt. For 100 cases, two pages 

Price, for each case, arranged with 
$1.50. same blank spaces as above, 
and others, with more room for 
authorities and other memor 
anda. The best docket made. 


These dockets are sold at a very small mar 
gin and are a bargain. Either one will be 
mailed on receipt of price -—-o - © @ ow 


The Lawyers’ Co-Operative Publismng Co. 


ROGHESTER, N. ¥. 


LITERARY LAW. 


Following is a list of books which 
should be found in the general library 
of every lawyer. If you contemplate 
a holiday gift to a legal friend, or wish 
to suggest one to your friends for your- 
self, look over this list. We have them 


of price. 


A ’Becket, Comic Blackstone, clo.,... $ 1.25 


| 
|and will send them prepaid on receipt 
Broom, Philosophy of Law, clo.,-..--- 2.00 
Burke, Edmund, Works of, clo., 12 
WON oleic Scaasineeases coca 13.00 
Choate, Rufus, Addresses and Orations, 
Ws 2 cia g pastas eon xe sq ae 
Curran, Speeches. Portrait and Mem- 
OO Gg wlntinncnndaneedins eae 3.00 
Dean, The British Constitution, clo.,-_- .50 
| Dillon, The Laws and Jurisprudence of 


England & America, clo.,..-..--- 3.00 
Erskine, Speeches. Portrait and Mem- 

Gi: @ WOM ORR instadtesaxdusia 6.50 
Hamilton, Life of, By Morse, 2 vols., 

Oi eiitéadicxcacsasaeaerims 8.50 
Hirsch], Legal Hygiene, clo.,..-...-- .75 
Hepburn, Historical Development of 

Code Pleadiag, clo.,............. 2.50 
Lesser, Historical Development of the 

SOGy BAM, CMR cs. sosccnaccccccs 2.00 
Lincoln & Douglas, Political Debates 

Ns One in ee uees 3.00 
Maitland, Doomsday Book & Beyond, 
Gh ic ch erncen ates 4.50 
Pollock & Maitland, History of English 
ate DB Ws Gs bce s ace 9.00 
Rae, The Country Banker, clo.,---- an Ree 
Rogers, Drinks, Drinkers & Drinking, 
ee 
Shirley, Dartmouth College Causes, 
Ws adccwcestasasugaeawees iene Stee 
Von Holst, Constitutional & Political 
History of the United States, 8 
WOON GION on sicdeseuanwdinnsiuns 21.00 
Wandell, ‘‘ You Should Not,” clo.,_-- 1.00 
Webster, Dan’l, Reminisences of, by 
NNO GiGi. x nciccncatudasenes 2.50 
Webster, Dan’l, Great Speeches, clo.,. 2.50 
Webster, Dan’l, Writings & Speeches, 
Forensic Arguments and Diplo- 


matic Papers. 6 vols., clo.,...... 15.00 
Wilson, Jas. D. Works of, by Andrews, 
SS WO: Gls dccdicccucnsscsactces 55.0 


The Lawyers’ Co-Operative Publishing Co 
Rochester N ¥ 





“THE CENTURY’S LAW 
WITHOUT A CENT OF COST” 


It does look almost too liberal. This 
man, however, is satisfied it means 
just that---net. And there are others. 


Clarence W. Taylor, Sioux City, 
Iowa, writes us: 

“General Digest N S Vol 3 with Annota- 
tions shows a great practical advancement in 
digest making. 

“This volume explains to me fully how we 
are to have all of the American case law with- 
out any additional cost to the users of the New 
Series of the General Digest. 

“Ti is indeed a gratifying improvement and 
should make many friends for you. 


A practical test and examination will 
cost you nothing, and will prove to 
you also that our offer, though sur- 
prisingly liberal, is not an exaggeration. 

We will send Vol 3 just out, on 60 
days’ approval. Price $6. We partic- 
ularly request a critical test and com- 
parison. “This volume will explain” 
to you, too. 


THE LAWYERS’ CO-OPERATIVE PUBLISHING COMPANY 


ROCHESTER NEW YORK 
Cuicaco, Rand-McNally Bldg New York, 177 Broadway 








